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In Memory of Carol McGregor

By David Baker, bakerlaw
Carol McGregor was that rarest and most effective of all advocates: a person who could open and change the minds of people who just didn't get it, and without her help, never would. 

She was representing the disabled community on issues of employment equity when I first met her: a former nurse with a great guide dog and a voice that made you stop and listen. Together with her colleague Grace-Edward Galabuzi, she moved the issue of equity in employment for persons with disabilities onto the mainstream political agenda. She, along with Francine Arsenault, went on to lead the late lamented provincial cross-disability organization PUSH Ontario during its heyday. She had the ability to communicate directly with cabinet ministers and the media; and to push issues of concern to people with disabilities onto the political front burner. She also forged alliances with other groups of equality seekers, trade unions and other progressives.
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Her admirers were legion. Everything seemed possible if Carol got behind it. She was  tenacious without being tendentious; she was fearless without being foolhardy and her throaty laugh and clear presentation of the issues won many allies for Ontarians with disabilities.

Carol gave generously of her time to play a variety of leadership roles within ARCH, up to serving as its President for several terms. The period of her leadership was one of ARCH growth in size and impact, progress for which she was in no small measure responsible. 

Her last great battles were on behalf of Ontario's injured workers where her close relationship with the labour movement and political savvy meant she was making a difference for people with disabilities until the very end, which tragically came much too soon.

The community's thoughts will be with her husband Wayne, who generously supported Carol's tireless advocacy throughout their remarkable time together.
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Construction of The York Street Steps in Ottawa Discriminatory

By Laurie Letheren, Staff Lawyer

On 6 June, 2006, the Canadian Human Rights Tribunal delivered an important decision on the issue of accommodation in a complaint of discrimination of persons with disabilities. In Brown v. National Capital Commission, 2006 CHRT 26, Mr. Brown filed a complaint with the Canadian Human Rights Commission that the Nation Capital Commission [NCC] had discriminated against him as a person who uses a wheelchair when the NCC failed to accommodate his needs in building the York Street Steps. The York Street Steps are a long flight of stairs that provide a popular route between Ottawa’s Byward Market and Major's Hill Park where there is a vista of Parliament Hill.

In his complaint, Mr. Brown alleged that the York Street Steps are not accessible and that there had been no accommodation by the NCC. A person using a wheelchair at the bottom of the steps has no way of going to the top.  The NCC responded that it had provided accommodation by providing access to the Major’s Hill Park through an elevator at a nearby site. Mr. Brown objects to the use of this site because it requires those people who cannot climb the steps to go elsewhere. This separates people.

An expert in accessibility and universal design who gave evidence at the Tribunal concluded that the design of the York Street Steps does not meet the principles of universal design. The steps are not accessible. The alternative routes were excessively long. Some of this expert’s criticism concerned the lack of consultation by the NCC prior to building the Steps. He suggested that there should have been a proper process of consultation when the steps were designed. 

In response to the NCC’s argument that the elevator provided in the nearby site accommodated the needs of Mr. Brown, this expert stated that this proposal did not meet at least two of the principles of universal design, which call for an "equitable" solution that requires low physical effort. He also thought that it would stigmatize those persons who had to use the alternative route. 

The Tribunal concluded that the Steps were inaccessible and that the NCC had discriminated against Mr. Brown by failing to accommodate his needs. The construction of the elevator at the other site does not satisfy the Crown's obligation to accommodate Mr. Brown and other persons who cannot climb the stairs.  The NCC is legally obliged to provide accommodation to the point of undue hardship in the immediate vicinity of the steps.

The Tribunal stated that in determining whether the NCC had accommodated Mr. Brown the cost of accommodation must be compared with the resulting benefit, to determine whether it constitutes an undue hardship. The Tribunal concluded that the defence of “undue hardship” could not be raised by the NCC.  The Tribunal stated, “The NCC created the disadvantage that it is now charged with removing. It would be wrong to let it rely on its own failure to fulfill its responsibilities and argue that the disadvantage is too small to justify the cost of correcting it. It is against public policy to allow a party to raise its own failure under the Act as a defence to a complaint of discrimination.”

The Tribunal also found that in fulfilling its duty to accommodate, “the NCC has an obligation to inform itself of situations that might potentially discriminate against persons who have disabilities. There is a further duty to investigate these situations and canvass the possible solutions. This includes a duty to openly and sincerely consult the community of individuals that may be affected. The process of consultation must be meaningful: the legitimate concerns and views of the community must be taken into consideration in deciding what accommodation is appropriate. “

After making these findings, the Tribunal ordered the following:

· NCC is obliged to make the York Street Steps accessible. The NCC must reasonably accommodate Mr. Brown and other people with disabilities; however the NCC has no obligation to accommodate Mr. Brown and people with disabilities if the accommodation in question would impose an undue hardship on it.  

· The process of consultation should be open and meaningful. Decisions should not be made until after the consultation takes place. 

· Mr. Brown and any other participants have a duty to participate sincerely in the consultation process, to inform the Respondents of their concerns, and to accept a reasonable offer of accommodation. 

· The legal mandate of the NCC must be respected. All of the participants in the process of consultation must recognize the legitimate concerns of the NCC, with respect to the symbolic, aesthetic, historical, and financial implications of any accommodation. 

· If the Mr. Brown and Commission feel that the NCC have not fulfilled their duty to consult openly and sincerely with the other parties, or acted unreasonably, they are entitled to return to the Tribunal. All of the parties are entitled to request the assistance of the Tribunal, if issues arise that require its direction. 

The decision is very significant for persons with disabilities because it recognizes that a party cannot say that it has reasonably accommodated a complainant unless if has held a fair and meaningful consultation process. It is also important in its adoption of the principles of universal design.  ARCH has learned that the National Capital Commission has filed an application to the Federal Court for a judicial review of the Tribunal’s decision. We will be following this case closely.
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Federal Government to Provide Sign Language Interpretation 

By Debra McAllister, Staff Lawyer

The Federal Court’s recent decision in The Canadian Association of the Deaf v. Her Majesty the Queen, 2006 FC 971, released on August 11, 2006, is an important development for the disability community. The Canadian Association of the Deaf (CAD) challenged deficiencies in the federal Government’s Sign Language Interpretation Policy and Guidelines (the Policy). Justice Mosely found that the policy infringed s.15 of the Canadian Charter of Rights and Freedoms (Charter), and ordered the Government to provide and pay for professional sign language interpretation services upon request, where a deaf or hard of hearing person accesses services from the Government of Canada, or seeks to provide input to government decision-making.

The Policy was established in 1982 for the Translation Bureau to assist persons with hearing impairments in obtaining and performing federal Government jobs.  By 1987, the Policy was extended to provide interpreters for hearing impaired members of the general public who met in person with or attended a meeting of a representative of the federal Government. 

However, in 2001 new guidelines were introduced which limited the interpretation service to hearing impaired federal public servants who had to communicate with others to perform their duties, and to citizens appearing at public events conducted by the federal government. Interpretation services at meetings between hearing impaired members of the public and federal officials became the responsibility of individual departments and agencies which had to request interpretation services from the Translation Bureau or the private sector. Most government departments had no process or budget for translation services. The result was that either events – including meetings with Members of Parliament - did not take place or hearing impaired persons could not participate because interpretation services were not provided.

The CAD argued that the denial of translation services discriminated against persons who were deaf or hard of hearing because:

· it denied them access as participants in government consultations on federal policies, including consultations to which they had been invited to address unequal access of hearing impaired persons to opportunities that are available to other Canadians; 

· it denied them opportunities to enter into contracts to provide goods or services to the federal government; and

· it denied them opportunities to participate in the Statistics Canada Labour Force Survey to measure Canadian economic performance which is critical given the high levels of unemployment experienced by persons with hearing impairments.

The claimants argued that they were treated differently from members of the public who were not deaf and who conducted meetings or received public services at all levels of the federal government since they could not access the communication required to receive services, conduct meetings and contribute input to the government policy making process. Justice Mosely was satisfied that this was an appropriate comparison and found that persons with hearing impairments were treated differently based on disability. The effect of the different treatment was to deny hearing impaired persons reasonable accommodation for their disabilities.  

Justice Mosely found that the obligation to provide sign language interpretation is established in the Canadian Human Rights Act which prohibits the denial of access to any good, service, facility or accommodation on the basis of disability. Justice Mosely relied on the Supreme Court’s 1997 decision in Eldridge which established that hearing impaired persons are entitled to sign language interpreters to ensure effective communication as an integral part of medical services they receive. 

The Court concluded that members of the public who were deaf or hard of hearing did not have access to the services they needed to allow them to participate in a meaningful way in government programs.  Justice Mosely stated, “deaf persons are entitled to be full participants in the democratic process and functioning of government. The role of government is to serve and represent all Canadians. It is fundamental to an inclusive society that those with disabilities be accommodated when interacting with the institutions of government.” The Court held that the special needs of hearing impaired persons must be taken into account and accommodated by the government providing visual interpretation services. 

Therefore, the Court ordered the following remedy. First, Justice Mosely issued a declaration that “professional sign language interpretation services are to be provided and paid for by the Government of Canada, upon request, where a deaf or hard of hearing person receives services from or participates in programs administered by the Government of Canada and the nature of communication between the government and the person requires such services.” Secondly, he ordered that “where the Government of Canada engages in public or private consultations with non-governmental organizations in the development of policy and programs in which the deaf and hard of hearing Canadians have identifiable interests and the nature of communications requires such services, visual interpretation services are to be provided and paid for by the Government of Canada to allow the meaningful participation of organizations representing the deaf and hard of hearing communities.”

This decision will no doubt have far-reaching effects. It is a significant decision not only for persons with hearing impairments, but for the entire disability community. ARCH has recently learned that the Federal government has advised that they will not be appealing this decision.
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Wynberg Decision and other Autism Related News

by Robert Lattanzio, Staff Lawyer

In July 2006, the Court of Appeal for Ontario released its much anticipated decision in the case of Wynberg et al. v. Ontario. The government’s appeal was unanimously allowed. The Court dismissed both the age discrimination claim and the disability discrimination claim, finding that there was no violation of section 15 of the Charter of Rights and Freedoms. 

The trial decision by Justice Kiteley found that the Intensive Early Intervention Program (“IEIP”) of the Ministry of Children and Youth Services, which offers Intensive Behavioural Intervention (“IBI”) to children with autism between the ages of 2 and 5 years old, violated the Charter on grounds of age. She also found that the government discriminated on grounds of disability because appropriate special education programs and services and adequate transitioning into the public school system were not provided. 

ARCH and co-counsel John Judge and Vaso Maric of Stikeman Elliott LLP represented the intervenors, the Canadian Association for Community Living (“CACL”) and Community Living Ontario (“CLO”). 

The decision can be viewed by using the following link:

http://www.canlii.org/on/cas/onca/2006/2006onca10502.html

In the same month this decision was released, a small political victory was won however, for families trying to access what was known as IEIP. On 7 July 2006, the Ministry of Children and Youth Services officially announced that more resources will be infused into the autism intervention program and that age limits to eligibility no longer exist. Minister Chambers estimates that as a result of the new investments, the number of children receiving Intensive Behavioural Intervention “will have increased by 70 per cent since April 2004, and the number of children waiting for assessments has been reduced by 68 per cent”. The press release and backgrounder for this announcement can be found at:

http://www.children.gov.on.ca/CS/en/newsRoom/newsReleases/060707.htm

On 21 September 2006, the Provincial government announced that an advisory group had been created to explore and advise on the “most effective ways to meet the needs of students with autism spectrum disorders.”  The reference group will report to the Education Minister and the Children and Youth Services Minister. From the current material available, it appears that the conducting of public consultations to better inform the group’s final conclusions is not part of this group’s mandate. The press release and backgrounder for this announcement can be viewed at:

http://www.children.gov.on.ca/CS/en/newsRoom/newsReleases/060921.htm
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“Age” Definition in Ontario Human Rights Code Ruled Unconstitutional

By Michelle Kushnir, Law Student

Just prior to the Court of Appeal’s decision in Wynberg (above),  the Human Rights Tribunal of Ontario (“the Tribunal”) released an interim decision in Arzem v. R. (Ontario) concluding that the definition of “age” in the Ontario Human Rights Code (“the Code”) violates section 15 of the Canadian Charter of Rights and Freedoms (”the Charter”).  The Tribunal found that this violation could not be demonstrably justified.  The current definition of “age” limits protection against discrimination to individuals eighteen years of age or older.

This is the most recent of a series of decisions regarding the restriction of Applied Behaviour Analysis (“ABA”) or Intensive Behavioural Intervention (“IBI”) for children with Pervasive Developmental Disorder to children who are age 6 and younger.  In this case the Tribunal indicated that it appeared that because of the restriction, children over 6 face discrimination based on both disability and age. However, as the Commission and the complainants argued, the complainants could not obtain a remedy based on the current definition of “age” in the Code.  Their concern was the basis for this constitutional challenge.

The Commission and the complainants argued that the definition of age does not consider the disadvantaged position of children.  The Commission further argued that children will receive equal treatment only if they have equal access to human rights protection.

The Tribunal determined that it has jurisdiction to determine constitutional questions and noted that the Supreme Court of Canada has recognized children as “highly vulnerable” members of society.  It found that though the Code does not need to “mirror” the Charter, the Supreme Court of Canada has stated that the Charter should inform the interpretation of the Code.

In going through the test to determine that the definition of “age” in the Code is discriminatory, the Tribunal noted that these complainants are “doubly vulnerable” as persons who are very young and with mental disabilities.

As a result of this decision, the Tribunal ordered the definition of “age” in the Code to be removed.  With no restriction on age protection under the Code, the complainants may now argue that restricting the ABA and IBI to children age 6 and under violates the complainants’ rights under the Code.
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B.C. Court Rules that Eligibility for Assistance Cannot be Based on I.Q.

By Michelle Kushnir, Law Student

On March 22, 2006, the British Columbia Supreme Court ruled in favour of a 19 year old man with multiple developmental and intellectual disabilities who was denied assistance from Community Living British Columbia (“CLBC”) because his I.Q. was too high. See: Fahlman v. Community Living B.C. & Others, 2006 BCSC 900.

CLBC made the decision to deny services despite its own psychologist’s advisory report recommending that Mr. Fahlman be provided with adult support services upon turning 19 regardless of his I.Q. because he could do “significant harm to himself and the community without support”.

The CLBC had established three eligibility criteria for qualifying for its services. One of the criteria was that the person applying for services had to have an I.Q. of less than 70 which corresponds with the definition of “developmental disability” in the Diagnostic and Statistical Manual of Mental Disorders [DSM].  However, the Community Living Authority Act (“CLAA”), which governs CLBC, does not include I.Q. in its definition of “developmental disability” and states that only the Lieutenant Governor could set the definitions.  

The court found that the purpose of the CLAA is to determine eligibility for support services for persons with developmental disabilities and thus, the CLBC could not determine its own eligibility criteria.
The Ministry of Children and Family Development is appealing the decision.  As well, the NDP is calling for the provincial government to eliminate the use of I.Q. as a criterion for determining funding.
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Damages Awarded for Breach of Disability Insurance Contract

By Katherine Haist, Project Lawyer
FIDLER
On June 29, 2006, the Supreme Court of Canada issued the decision Fidler v. Sun Life Assurance Co. of Canada which is significant to persons with disabilities who may be seeking damages for breach of a contract.  In this case, Connie Fidler, who was diagnosed with chronic fatigue syndrome and fibromyalgia, was awarded damages for mental distress resulting from a breach of contract after Sun Life cancelled her long-term disability benefits.

Ms. Fidler began receiving long-term disability benefits in 1991. Under the terms of her group disability insurance policy with Sun Life, Ms. Fidler was entitled to receive long-term disability benefits for up to two years if she was unable to do her own job. If she was unable to do any job, the benefits would continue thereafter. Despite medical evidence confirming that Ms. Fidler was totally disabled and was not fit to return to work, in 1997 Sun Life terminated Ms. Fidler’s benefits after she was seen shopping, driving, and getting in and out of her car. In 1999, Ms. Fidler sued Sun Life for breach of contract. One week before the trial was to start, Sun Life reinstated her disability benefits but Ms. Fidler continued her claim for damages. The trial judge found that Ms. Fidler “genuinely suffered significant additional distress and discomfort arising out of the loss of the disability coverage” and he awarded her $20,000 in damages; however, he dismissed her claim for punitive damages. In the British Columbia Court of Appeal, two of the three judges felt that Sun Life’s conduct amounted to bad faith and awarded Ms. Fidler punitive damages in the amount of $100,000. 

Sun Life appealed this result to the Supreme Court of Canada. The unanimous eight-member panel of the Court agreed with the $20,000 award for mental distress damages. Faith E. Hayman, one of the lawyers for Connie Fidler, e-mailed a comment to FM-CFS Canada on the case saying, “I think the decision is very significant in holding that in disability cases, mental distress arising from breach of contract alone will be recognized and will attract compensation. Importantly, no limit was set on the amount of compensation.” Prior to this case, mental distress damages were only payable on contracts designed to ensure ‘peace of mind.’ 

Unfortunately, the Supreme Court of Canada dismissed the $100,000 award for punitive damages. While mental distress damages are ordinarily awarded to compensate a plaintiff for losses suffered as a result of a defendant’s conduct, punitive damages are awarded to punish the defendant for bad faith conduct. However, the latter are only awarded in exceptional circumstances. Although the Court found Sun Life’s conduct “extremely troubling” stating that “the five-year denial by Sun Life of disability benefits without medical support for the denial is, to say the least, inappropriate”, they relied heavily on the trial judge’s finding that there was no bad faith. Nevertheless, as Ms. Hayman says, “the case leaves open a claim for punitive damages” where there are serious violations.

You can read all of Ms. Hayman’s comments on the FM-CFS Canada website at: http://www.fm-cfs.ca/Fidler.html. The full text of the Supreme Court of Canada decision is available at: http://www.canlii.org/ca/cas/scc/2006/2006scc30.html.

KEAYS
Three months after Fidler was released, the Ontario Court of Appeal issued the decision Keays v. Honda Canada Inc. In this case, Kevin Keays, who was diagnosed with chronic fatigue syndrome, was awarded damages for wrongful dismissal and punitive damages resulting from Honda’s outrageous conduct. 

Mr. Keays was employed by Honda for fourteen years prior to his termination on 29 March 2000 after refusing to undergo an assessment by the company’s occupational medicine specialist unless he was given clarification as to the purpose and methodology. Mr. Keays sued for damages for wrongful dismissal, intentional infliction of mental distress, damages for discrimination and harassment, and lost disability benefits. The trial judge found that Mr. Keays was dismissed without just cause and awarded damages for wrongful dismissal, $500,000 in punitive damages on the basis that Honda’s conduct constituted discrimination and harassment, and costs on a substantial indemnity basis. Mr. Keays’ other claims were dismissed. ARCH reported on the trial decision in its 02 June 2005 issue of ARCH Alert.
Honda appealed and Mr. Keays cross-appealed this result to the Ontario Court of Appeal. The three-member panel dismissed the cross-appeal, and with minor exceptions also dismissed the appeal. The Court agreed that Mr. Keays was dismissed without just cause and upheld the 24 month notice period. It also upheld the award for costs on a substantial indemnity basis, but reduced the premium. While all three judges agreed that this was an appropriate case for punitive damages given the trial judge’s findings that the conduct by Honda “was planned and deliberate and designed to intimidate and ultimately terminate the employment of a particular vulnerable employee and that [Honda] was aware of its continuing duty to accommodate,” the judges differed on the amount of damages to be awarded. While Goudge J.A. would have upheld the $500,000 punitive damages award, the majority (Rosenberg and Feldman JJ. A.) reduced it to $100,000. 

This case also sends a strong message on the approach required of employers to accommodate employees with disabilities. As Justice Goudge writes, “The need for this large employer, and indeed all employers, to take seriously their responsibilities in accommodating employees with disabilities is very important. This is, if anything, more true for employees whose disabilities may be seen by some as outside the mainstream and therefore not genuine. The accommodation process must be approached in good faith, openly, and sensitively if the dignity and equality of disabled employees is to be respected as required by the law and morality.”

The full text of the Ontario Court of Appeal decision is available at: http://www.canlii.org/on/cas/onca/2006/2006onca10648.html.    
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Coroner’s Act Held to Discriminate by not Requiring Inquests

By Rachel Buhler, Law Student

On 25 May 2005 the Human Rights Tribunal of Ontario (“Tribunal”) ruled that Coroner’s Inquests should be held in the cases of two persons who had died while in custody in psychiatric facilities.

Two persons died, one in 1995 and one in 2001, while they were involuntarily placed in psychiatric facilities.  Section 10(2)(e) of the Coroner’s Act (“Act”) states that when a person dies during an involuntary placement in a psychiatric facility, the coroner should investigate, and then decide whether to conduct an inquest. However, under this same Act, if an inmate dies while in a penal institution the Coroner must conduct an inquest.

A member of each of the deceaseds’ families requested that the Coroner hold an inquest into the death in the psychiatric facility.  At an inquest, a coroner’s jury decides, among other things, how and why a person died.  The jury also can make recommendations on how to prevent future deaths.

The presiding Coroner and the Chief Coroner refused the family members’ requests.  The family members filed complaints with the Ontario Human Rights Commission, which referred the complaints to the Tribunal for a hearing.

At the Tribunal, the family members argued that the Act discriminates against them and their family members because they were denied a service based on disability, in violation of section 1 of the Ontario Human Rights Code.  The Honourable Peter Cory, a retired justice of the Supreme Court of Canada, agreed.

Justice Cory further concluded this government action also violates the individuals’ rights under the Canadian Charter of Rights and Freedoms (“Charter”).   He determined that persons who have contact with the mental health system are a historically disadvantaged group.  He held that the family members in these complaints were treated differently from the family members of persons who die in while in prison. This difference in treatment is based on the prohibited ground of mental disability and denies the family members the equal benefit of the law.
Justice Cory ordered that inquests be held in both deaths.  He also awarded damages to the family members because they felt demeaned when their requests for inquests were denied.

This case is important because it recognizes the value of persons who have been involuntarily placed in the psychiatric system and affirms that they are to be given equal treatment under the Ontario Human Rights Code and the Charter

You can download the decision in Braithwaite and Illingworth v. Attorney General for Ontario and Chief Coroner at: http://www.hrto.ca/english/decisions/
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Final Restaurant Accessibility Report Released

By Michelle Kushnir, Law Student

In July 2006, the Ontario Human Rights Commission (“the OHRC”) released its final report on its initiative to improve accessibility of restaurants, “Moving Towards Barrier-Free Services: Final Report on the Restaurant Accessibility Initiative”.  This report is a follow-up to a previous report that surveyed several major restaurant chains and highlights improvements in accessibility since the time of that report as well as further steps that need to be taken.  The restaurants surveyed include coffee shops, fast food restaurants and other chain restaurants.

The recommended changes are intended to bring the restaurant industry in line with the requirements of the Ontario Human Rights Code (“the Code”), the OHRC’s Policy and Guidelines on Disability and the Duty to Accommodate, the Accessibility for Ontarians with Disabilities Act (“the AODA”), and the Ontario Building Code (“the OBC”).

In the early stages of this initiative, the OHRC found that restaurants established accessibility standards based only on the requirements of the OBC.  A 2002 OHRC audit revealed a range of accessibility issues including inadequate accessible parking, inaccessible entrances, interior spaces, and washrooms and high counters.

The OHRC reports that 26 restaurant chains have committed to taking these five steps towards greater accessibility:

1) Develop an accessibility policy and customer complaints procedure

2) Review and identify accessibility barriers

3) Develop a standardized accessibility plan for future locations

4) For existing facilities, develop a plan and remove barriers

5) Monitor progress toward achieving accessibility and report back

The report also highlights best practices demonstrated in a number of areas.  These include inclusion of accessibility policies in the franchise agreements, changes to leases for restaurant property, disability and accessibility training and education and monitoring of progress through reviews and accessibility audits.

In the report, the OHRC emphasizes the need for cooperation between restaurant owners and franchisees, landlords, architects, the construction industry and government.

The report is available online at http://www.ohrc.on.ca/english/publications/restaurant-report-English.pdf
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Human Rights Reports

By Katherine Haist, Project Lawyer
In April 2006 the Canadian Human Rights Commission (the “CHRC”) released its Annual Report for 2005. Two months later, the Ontario Human Rights Commission (the “OHRC”) released its 2005-2006 Annual Report. 

As in previous years, the largest group of complaints to the CHRC in 2005 were of discrimination on the ground of disability, 50 percent of signed complaints. The second highest group is sex with 12 percent of signed complaints.

Discrimination on the ground of disability was also the largest group of complainants to the OHRC. 54.11 percent of the total complaints filed in 2005-2006 cited disability as one of the grounds. 

For current issues addressing discrimination on the ground of disability in the federal context, please refer to the articles on the York Street Steps and Order for Federal Government to provide Interpretation services this issue of ARCH Alert. 

The CHRC Annual Report can be found at: http://www.chrc-ccdp.ca/publications/ar_2005_ra/ar_2005_ra-en.asp. 

The OHRC Annual Report can be found at: http://www.ohrc.on.ca/english/publications/2005-2006-annual-report.shtml. 
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Warren’s World Bill 107 Human Rights Exchange Summit

By Warren Rupnarain, March of Dimes

(ARCH Disability Law Centre would like to thank Warren Rupnarain for submitting this article as a guest writer)

On Thursday October 4th, Warren’s World, an advocacy project of the Ontario March of Dimes held an information and learning session on Bill 107, which is an act to amend the Ontario Human Rights Code. The Ontario March Of Dimes and Warren’s World embody inclusion and since human rights affects all of us, the Warren’s World team held the session to listen and learn from various and different perspectives.

“Mutual learning and knowledge exchange are fundamental to advocacy on the public policy front.  This was our purpose in hosting the Summit, said Steven Christianson, manager of Government Relations at the Ontario March of Dimes. The summit brought together several of Ontario's leading experts and advocates in human rights, including Ontario Human Rights Chief Commissioner, Barbara Hall, and Michael Gottheil, Chair of the Human Rights Tribunal of Ontario.

Thank you to all the participants who contributed to advancing the dialogue and understanding of Bill 107. 

For more information on the Ontario Human Rights Exchange Summit and Warren’s World please visit www.warrensworld.ca.
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CRTC Issues Statement of Consumer Rights
by Lana Kerzner, Staff Lawyer
While the Canadian Radio-television and Telecommunications Commission (CRTC) has issued some decisions that benefit telecommunications users who have disabilities, many barriers to telephone use still exist.  Here are some examples,

· Telephone keypads with small numbers and little space between the numbers pose barriers for people who have little ability to control hand movements.

· The speed and inflexibility of automated services and the complex menus of phone technology make navigating the system difficult for many

· Phones with screen-based information are not accessible to people who are blind or have other visual disabilities.

Many people do not know about the rights that currently exist. The CRTC’s recently released statement of key consumer rights (Statement of Rights) restates some of these rights. The rights outlined in this document apply only to local home phone services provided by the traditional telephone companies (such as Bell Canada and TELUS).  They do not necessarily apply to cellular phone service or local phone service offered by a competitive service provider.

The Statement of Rights sets out a number of consumer rights which apply to all consumers and are not specific to persons with disabilities. These include the right to choose a phone company, the right to confidentiality and the right to receive detailed monthly billing information. 

In addition, the Statement of Rights outlines rights that are specific to persons with disabilities. For example, it states that if you are registered with the phone company as having a disability, you may be able to receive certain services, such as:

· message relay service available 24 hours a day, 7 days a week, at no charge; 

· a 50% discount on long distance charges for calls within Canada made using a Telecommunications Device for the Deaf (TDD); and/or 

· free directory assistance.

A customer who is blind or has a visual impairment has the right to receive billing statements, bill inserts and other billing information in an appropriate alternative format. This could be in Braille, large print or in another format that is agreed upon between the customer and the phone company. 

You should ask the phone company about these and other available services and equipment that are specially adapted to meet the needs of persons with disabilities.

The Statement of Rights sets out general consumer rights to register a dispute or complaint and to participate in CRTC proceedings.  The CRTC states that if you believe that your rights have been violated, you can complain to the Commission using their standard complaints process.  

However, the Public Interest Advocacy Centre (PIAC), which represents a number of consumer groups in CRTC proceedings, voiced its concern in a media release that in reality there is no effective enforcement mechanism for translating the rights into action or compensation.    ARCH agrees with this view. Through our work at the CRTC, we have observed that the CRTC complaints process is not easy to follow and that complaints about inaccessibility of telecommunications are not frequently raised at the CRTC by members of the public.  

The Statement of Rights and CRTC decision in which it was established can be read at http://www.crtc.gc.ca/archive/ENG/Decisions/2006/dt2006-52.htm. Additionally, traditional telephone companies must include it on their websites and with their residential telephone directories.

It is important to know that the Statement of Rights does not articulate all of the legal rights of persons with disabilities relating to telecommunications.  For example, ARCH has been aggressively arguing in CRTC proceedings that the CRTC and the telecommunications industry have the legal obligation to proactively ensure fully accessible telecommunications for all Canadian consumers with disabilities.  There is no statement in the Statement of Rights that addresses access to telecommunications on a non-discriminatory basis.

Nonetheless, the CRTC is progressing towards addressing concerns of persons with disabilities.  The following recent CRTC decisions have adopted some of ARCH’s arguments. 

· The CRTC recognized that market forces may not be sufficient to protect vulnerable customers, including persons with disabilities, and their unique needs with respect to telecommunications services.  The Commission decided to ensure that the “social requirements” of users of telecommunications will continue to be addressed in the local exchange market.  Telecom Decision CRTC 2006-15

· The CRTC ordered the major telephone companies to allocate funds towards accessibility for persons with disabilities.  As a result of this decision, the major telephone companies were required to submit proposals to the CRTC.  The CRTC directed them to "consult and work with the appropriate advocacy organizations for persons with disabilities” in preparing their proposals.   A number of national disability organizations formed a coalition, of which ARCH is a member, to offer expertise and recommendations relating to the proposals.  Telecom Decision CRTC 2006-9

· The CRTC’s decision about telecommunications services provided using Voice over Internet Protocol (VoIP) technology gave limited positive direction with respect to accessibility of VoIP.  It referred several issues raised by ARCH to a subcommittee of the CRTC.  ARCH actively participated on this committee along with telecommunications service providers.  Telecom Decision CRTC 2005-28

The above decisions can be found on the CRTC web site at www.crtc.gc.ca by searching under “Decisions, Notices and Orders”.
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Federal Government Cancels Court Challenges Program

By Laurie Letheren, Staff Lawyer
On 26 September 2006, the Federal Government announced that it would be canceling the Court Challenges Program. This is an important program that has provided financial assistance for court cases that have advanced equality rights and language rights guaranteed under Canada's Constitution. The Court Challenges Program has provided funding for individuals and equality seeking groups to use to ensure that the rights of marginalized and vulnerable groups, including persons with disabilities, are protected under the Charter of Rights and Freedoms and the rest of the Constitution. Many individuals and groups would not be able to access the courts to enforce their constitutional rights without financial assistance. 

The Court Challenges Program has been acclaimed outside Canada. The United Nations has previously commended Canada on having developed the Court Challenges Program and has praised the Program as a vital means of implementing international human rights treaties.

If you wish to voice your concern about the loss of this program, learn how through the following link:

http://www.savecourtchallenges.ca/action/savecourtchallenges?gclid=CLjchL_G_IcCFR1sWAodRzmRAQ
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Ontario Developing New Accessibility Standards

By Heidi Lazar-Meyn and Laurie Letheren, Staff Lawyers

According to an announcement made by Madeleine Meilleur, Minister of Community and Social Services and Minister Responsible for Ontarians with Disabilities, on 13 June 2006, the McGuinty government is developing three new accessibility standards to target barriers in information and communications, the built environment, and employment for people with disabilities.

Minister Meilleur made the announcement on the first anniversary of the passage of the Accessibility for Ontarians with Disabilities Act, 2005. The act calls for new province-wide accessibility standards to be developed, implemented and enforced in stages of five years or less, leading to an accessible Ontario by 2025.

According to the announcement “Accessibility standards will set out what must be done to remove and prevent barriers – and when… Accessibility standards will apply to organizations in both the public and private sectors to address the full range of disabilities, including physical, sensory, mental health, developmental and learning. Some of the standards will be common to all industries and sectors; others may be developed for a specific sector, such as transportation. “

The two proposed standards already in development in the areas of transportation and customer service are expected to be ready for public review later this fall. The next three proposed accessibility standards will be developed by standards development committees that will include people with disabilities or their representatives, members from businesses and organizations across Ontario as well as government representatives. 

The process will begin with the recruitment of an information and communications standards development committee in early fall 2006, followed by the recruitment of standards development committees for the built environment and then employment. 

Applications for the three new standards development committees will be accepted as follows: 

· Information and communications - Fall 2006 

· Built environment - Winter 2007 

· Employment - Spring 2007 

Once the application process is open, forms and information will be available at www.mcss.gov.on.ca and will be available in alternate formats. 

For additional information please call 1-888-520-5828 or toll-free teletypewriter (TTY) 1-888-335-6611. 
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Full Retroactive Ontario Disability Support Plan Benefits to be Paid

By Laurie Letheren, Staff Lawyer

In the June 2006 edition of ARCH Alert we reported that the Ministry of Community and Social Services [MCSS] had announced that it would revoke the four-month limit on initial retroactive Ontario Disability Support Plan [ODSP] grants.  The benefits to be paid were initially limited to those persons who were in receipt of ODSP benefits on 25 May 2006.

MCSS has now announced that it will pay all benefits owing to any person who has been found eligible for ODSP income support since 1 June 1998 and was not paid back to the date of application or the month following that date.  Cheques for these benefits will be issued starting November 2006 and will be paid first to those in receipt of ODSP benefits at the time the cheques are issued.  The amount of benefits will be calculated based on the amount that recipients received at the time they began to receive ODSP benefits. 

If a recipient believes that they are entitled to more than they receive in this “special benefits” cheque because financial circumstances changed between the date of application and the date they began to receive benefits, he or she can request an internal review of this decision.  The request for an internal review should include documentation to verify the amount that should actually be received.

If a recipient has an existing overpayment that is being recovered from monthly benefits, the amount of retroactive benefits will be applied to the overpayment. 

For those persons who are no longer in receipt of ODSP benefits but who may be entitled to a retroactive payment, the Ministry will send a letter to the last known address of the former recipient.  The letter will contain a phone number to call.

To determine whether you would be eligible for these retroactive benefits you would need to know the date your application for ODSP benefits was received by the Disability Adjudication Unit [DAU] and the date that you received the letter from the DAU stating that you were or were not eligible to receive ODSP. If the time between those two dates is more than 5 months, you are likely eligible to receive this payment.

If you have questions about your eligibility for these benefits or the amount you receive, you may wish to contact you local community legal clinic. If you do not know the number, call 416 598-0200 or 1-800-668-8258. You should wait until after November 2006 to do this because you may not be able to obtain information from the Ministry before then.
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Challenging the Changes to the Special Diet Allowances

By Laurie Letheren, Staff Lawyer

Effective 4 November 2005, the regulations made under the Ontario Disability Support Program Act and Ontario Works Act were changed to affect the amount of Special Diet allowance that a recipient can receive. Under the new regulations:

A special diet allowance is now only payable if an approved health professional confirms that a member of a benefit unit requires a special diet because of a specifically listed medical condition. 

A doctor completing the special diet allowance application form must no longer name the special diet that has been prescribed; instead, the doctor must name the diagnosed medical conditions of the applicant. If the medical condition is on of about 40 medical conditions on the Ministry’s list, the applicant will receive the amount associated with that condition. For example, $42/month is payable for a special diet required because of diabetes, while $10/month is payable for a special diet required because of high blood pressure. If the applicant’s medical condition is not on the list, they will not receive a special diet allowance.

Two clear groups of social assistance recipients are disadvantaged as a result of this regulatory change--those who are now categorically ineligible for a special diet allowance and those who now are provided with less money for special diet needs.

You may be able to appeal the decision to reduce or eliminate your special diet allowance to the Social Benefits Tribunal. Some community legal clinic staff are working on other ways to challenge this regulation change.  Contact you local community legal clinic for further advice.
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Updates to Ontario Disability Support Program and Ontario Works

By Laurie Letheren, Staff Lawyer

Alerting Systems Now Covered

OW and ODSP have issued a joint policy bulletin announcing that social assistance recipients and benefit unit members who are deaf and hearing impaired are now entitled to coverage for alerting systems.

The Policy Bulletins advises that alerting systems will be covered as a mandatory "hearing services" benefit under the Ontario Disability Support Plan Regulations and as an approved discretionary benefit under Ontario Works Regulations. Requests for alerting system funding must be accompanied by an invoice, receipt or cost estimate for verification purposes.

The Bulletin describes an alerting system as a system that picks up sounds from "fire alarms, smoke detectors, carbon monoxide monitors, baby monitors, telephones, doorbells and building security systems and transmits a signal to a light-flasher, bed-shaker or other appropriate alerting mechanism". 

New federal Universal Child Care Benefit exempted from income calculations under Ontario Disability Support Plan Act and Ontario Works  

Ontario Works and Ontario Disability Support Plan have issued a joint policy bulletin advising that the new federal Universal Child Care Benefit (UCCB) will be exempt from income calculations for the purposes of social assistance. In addition, allowable childcare deductions are not to be reduced by the amount of UCCB payments.

The UCCB is a benefit for parents with children under the age of six and amounts to $1,200 a year, in instalments of $100 per month per child. It will automatically be paid to families in receipt of the Canada Child Tax Benefit, beginning in July of 2006, but other eligible families are required to apply for it.

Further information on the UCCB can be found at http://www.universalchildcare.ca

Residential substance addiction programs

Changes have been made to the section of the Ontario Works regulation that governs whether persons in residential substance addiction treatment programs are eligible to receive Ontario Works assistance. The effect of these changes is that a person entering a residential program for substance addiction is entitled to receive the full monthly amount of Ontario Works assistance for the first full 3 calendar months of the program unless the person gives up the place that he or she lived before entering the treatment program. Ontario Works can also continue to pay full assistance beyond 3 months. In determining whether to reduce a person's assistance after 3 months, Ontario Works must consider the recipient's actual costs of maintaining accommodation in the community as well as expenses related to the treatment program.

( (
Kirby Report Addresses Mental Health Issues
By Rachel Buhler, Law Student

The Standing Senate Committee on Social Affairs, Science and Technology  (“Committee”) released a report on 9 May 2006, called “Out of the Shadows at Last: Transforming Mental Health, Mental Illness and Addiction Services in Canada”.  This report has become known as the “Kirby report” because the Committee chair was Senator Michael J.L Kirby.  

The report deals with mental illness, mental health and addiction and identifies the importance of health research and the role that the Canadian Institute of Health Research (CIHR) has to play in planning and delivering mental health services.   The report offers suggestions regarding new ways in which CIHR can follow through with providing these services.  The report also discusses the importance of different groups such as decision-makers, service providers and consumers sharing knowledge and ideas regarding the issues surrounding mental illness, mental health and addiction.  Finally, the report outlines the ways in which private and non-profit sectors can form valuable partnerships towards the goal of providing services in these areas. 
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Canadian Association of Muslims with Disabilities

By Rabia S. Khedr 

(ARCH Disability Law Centre would like to thank Rabia S. Khedr for submitting this article as a guest writer.)

Within the Muslim community, Muslims with disabilities remain isolated and families caring for people with severe disabilities receive no support by the religious community. Muslims with disabilities are also excluded from learning and engaging in spiritual and social activities.

The Quran is not currently available in a format that is accessible to Muslims with disabilities. Muslims with intellectual disabilities must rely on their families for teachings about Islam. The majority of mosques and Islamic centres in the Greater Toronto Area are not even wheelchair accessible.

Canadian Association of Muslims with Disabilities (CAMD) is a national non-profit organization that was recently founded by a few strong disability advocates. The vision of CAMD is to create a global village that includes full access for people with disabilities. The founders of CAMD firmly believe that persons with disabilities have the right to practice and experience their cultural and faith traditions and demand the right to be valued, respected and included in their communities. 

The mission of CAMD is to work towards an inclusive society by promoting principles of accessibility. The key objectives of this organization include the following:
· To ensure that people with disabilities have access to spiritual and social activities, events, and programs in their place of worship. 

· To resource and facilitate physical accessibility, alternative communication or sign language interpretation as well as alternative print formats for faith-based institutions. 

· To research and promote information about faith, spirituality, and culture through the living experiences of people with disabilities and their families.

CAMD’s first project is already underway. Towards an Inclusive Ummah – Muslims with disabilities speak out is a project involving a broad consultation with Muslims with disabilities to determine and document what issues and barriers they face within the Muslim community. Focus groups have been held with individuals with disabilities and their family members. CAMD also has an easy to complete telephone or electronic survey. The output of this project will be a report that will be printed and disseminated to Muslim leaders to ensure that accessibility is no longer ignored and is a priority on the community agenda.

For more information about CAMD or the survey contact CAMD via voicemail at 416-252-8668, toll-free at 1-866-897-8668 or by email at camd_info@yahoo.ca.
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Upcoming Events

By Laurie Letheren, Staff lawyer

EndExclusion.ca - Building an Inclusive and Accessible Canada

A National Initiative supporting people with disabilities
EndExclusion.ca is a Canada-wide initiative designed to celebrate successes of people with disabilities. The year 2006 marks the 25th anniversary of both the International Year of the Disabled and the first Parliamentary report on disability, Obstacles. It also marks the 10th anniversary of the Scott Task Force Report, Equal Citizenship for Canadians with Disabilities: The Will to Act.

As is indicated in the flyer for the event, “The initiative aims to

· build broad-based public and political momentum for federal/provincial/ territorial action to increase the investment in disability supports and address the poverty and exclusion of Canadians with disabilities;

· mobilize and expand collaboration within the disability community and beyond; and

· raise the profile of Canadians with disabilities and their families.”  

Capping off the initiative will be a celebration and national Forum in Ottawa on November 2, 2006.  For more information on how you can get involved with this great event see the EndExlusion website at::   http://www.endexclusion.ca/english/index.asp

Ontario Disability Support Plan Action Coalition – Day of Action 

The ODSP Action Coalition is holding its annual strategy planning forum on Friday 27 October 2006.  The focus of the day will be on setting the coalition’s priorities for the next year and to determine how the group can work more effectively to make sure ODSP issues get heard in this election year.  For more information on registering for the event contact Katherine Camfield by email at kcamfield@chs.ca or call Katherine at 416-928-2500 (+1) x249.

Action Against Poverty Week - October 16th - 20th
The Ontario Coalition for Social Justice has declared October 16th to 20th
as "Action Against Poverty" week.  For more information on events that are being organized across Ontario for this week see the Ontario Coalition for Social Justice website at http://www.ocsj.ca. 
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AEBC Seeks National Equality Director

The Alliance for Equality of Blind Canadians (AEBC) is seeking a qualified individual who is blind, partially sighted or low-vision for a full-time, term employee position of National Equality Director.

The AEBC is a national, non-profit organization, promoting the equality of blind, partially sighted and deaf-blind persons via public education and advocacy initiatives.

Responsibilities include: Public awareness and community Relations 30%; Social Policy Development & Advocacy 10%; Program Planning and Management 20%; Financial Planning and Management 30%; Operational Planning and Management 10%; Human Resources Planning and Management

To apply, or to obtain a full job description, please contact: equality@blindcanadians.ca. 
Applications must be received no later than November 24, 2006; the position to start on or around January 1, 2007. Salary is $55,000 plus benefits for a 35 hour work week. The successful candidate can reside anywhere in Canada.
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HIV & AIDS Legal Clinic Seeks Community Legal Worker

The HIV & AIDS Legal Clinic (Ontario) ["HALCO"] is a poverty law clinic serving the legal needs of people living with HIV or AIDS across Ontario. This clinic is currently seeking a full-time Community Legal Worker ["CLW"]. Interested applicants are asked to send an application letter, a résumé, a writing sample, and the names of two references, no later than 5:00 p.m. on Wednesday, November 15th, 2006, to the attention of Ruth Carey, Executive Director, HIV & AIDS Legal Clinic (Ontario), 400 - 65 Wellesley Street East, Toronto, Ontario, M4Y 1G7.
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